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.,.,; ' .*';.J.:';  In the Matter of the Appeals of
‘. ,. ‘:,I ,_,).,,,“,/.: ..J

: :,.- ,: .., ":':"DAVID W. AND MARION BURKE and,;,, ‘.,:,..’ ,,.,/._) : *,_.
;., : :” ;.

,/ . ..+~VID E. AND GERALDINE BURKE
: :.,‘.:.,:” 1.
,’ .:c / ; i’. &,I ‘, ._.,. _. :“.
:; y . . . : : .:, :I.. \.. 4 ‘.‘; ; ‘!;_“.,  f,.,, :

: : _/. 2,. ,‘,;:.T.  ,_ ‘I .,. .,i” ,,,.*,Ir.. ,.! ” : . .,__I : ; , ‘, !.:;. ,.
.’ ,,.. 1 .,\ ,y?‘ .>-

~. ,_. ;; .“,” Appearances:,I. .‘.
“f ‘. f. . . . . .

These appeals are made pursuant to. section 19059 of .;‘,;.i;:$y.;:
the Revenue and Taxation Code from the acti.on of the ~anchise,il~~l~~~~~.;:,:':
Tax Board denying the claims of David W, and Marion Burke for..'. .: :.-?:if-:~.,1 ,_, yj ).,$‘l _..
refund of personal income tax in the amounts of $1,851.96 and ..;~'..'(.::~~j $:.
$5$597.36 for the years 1960 and 1961, respectively,.and the 2.',?.i~~':,?
claims of David E. and Geraldine Burke for refund of personal :',.,~~ii::~~',i.';:
income tax .in the amounts of $1,608,38 and $4,915.50 for the :‘:;: ~~i”:I,$:,,,,,;~

years 1960 and 1961, respectively, . t A, I’ ..&A:.. .<=, ,.. .:. 3’,, .’ ! :,,_ :,: ,,
: ; . ,. .( ,

The.sole question raised by these appeals is . a& ‘L.. I ,1' ,.‘ (. 1’;;
whether that portion of corporate distributions equal to the ;I,\::~~~~~~~~;i.-
federal income tax liability of shareholders of a
S corporation"

"subchapter :: :;: +-:.;;'1;
constitutes a taxable dividend to those share- ..:$',!$<i!

holders for California income tax purposes, ‘y;‘,: :,’ : .,. “~~..“I””‘1 ,,-‘ ;,q ,. I : ‘’ _. , *I,, ;>,;,:‘:
Appellant David W. Burke and his son, appellant :,~,I,-~~~~~~~~~~

David E. Burke, were partners in a home construction business..;;-:,~~~~~~l.i3;~
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I-,<\lll~ I II I II 1 (,I Il..11

During its first year in operation the Burke
Construction Company, Xnc., elected to report corporate income

for feceral tax purposes under the
E
rovisions of subchapter S

.. of the"Interna1 Revenue Code of 195 ., That election was
effective,during  the taxable years in question here.

,/.
Appellants withdrew cash and received distributions

of'real property from the corporation dur,tng 1960 and 1961
In the following  amounts:1 *
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David W. Burke $24,654.33 $76,2o3,gg. .‘, ..”‘,.,
David E. BurkeI 2% 383.53 67 goa0 6> ,‘I,,

.‘_ “,.. ;
. . ., II

.,... .,I Total $'+7,037.86I .,,.I I ,! '$144,104175; 1 ;‘I” ‘, ,I, ~‘~~I~  ‘_
*

,.,.I., ,. ,I :, , ,f , I, /,.I

3. 'The 'net"incomd"of the Burke Construction Company, Inc'1';'  ‘I” ). ‘,’ ’
'exdeeded the't'otal of these distributions in both 1~6O'an'd"'l~61.,~
'Substaritial'poftions  of these distributions were used'by"" :.“:
~appella'nt's"t'o $ay 'their federal income tax liability which .i;',.. .,'
arose as a result of the corporation's election to be taxed
under subchapter S of the Internal Revenue Code of 1,954.

,,::':',
. . I ‘.

’ 0 I I / , I i I ‘.
‘, I.., ""Appellants filed joint California inco& ta?&urns ‘.- ’
'~ith~thei.r'rdspeCtive  wives for the years 1960 and 196l:""They I... ;“.
'*did not'repbrt 'the above amounts distributed to them by the (a

corporation as taxable income. Respondent issued notices of ‘, .“,‘/ ‘. -,;,
proposed addit:llonal assessments against appellants on the ‘L,
'ground th&t"these corporate distributions constituted'dSvidends,J'..,,z
*and 'should'therefore have been included in their gross 'income.
'AppBllant's'paid,the assessments and filed claims for refund.

1,
.,..,‘.

'This' appeal 'followed respondent's denial of those tilaimsl'.I ,, I ,,,,. I ,.,., I I. .'_:'I'+;
I “’ 3 I..,, Subchapter S (Int. Rev, Code, $$ 1371-1377) was ”
added to the Internal Revenue Code in 1958. In general, its
sections permit the stockholders of a closely held corporation :. I(
to elect to pay personal income tax on the corporationts .:;’
earnings, whether or not they are distributed, thereby exempting'.:,,
the corporation itself from corporate income tax, Thus, the .: :, ‘1: .:
income is taxed essentially as if the business were operated' ,.~.'~!j':,:‘i,;,:-.:
as a partnership.. (William Pestcoe, 40 T . C e 195 Q )
no comparable California legislation,

There is, :; r_,..:z;..::",:!.
.; ‘I .,” _::, :.a..: -’

:: ! t :’ 5.,..: .I+..;.., “,,,:_
In essence, appellants 8 position is that it ,is I,’ .

%. -> ~:~::::.‘i.~i’
inequitable to tax them upon the distribution of an amount ';,';'rl.:,'~:~I::-~~:
which normally would have been paid by the corporation as a ',:.',: '? -...:
federal tax, It would serve no useful purpose, however, for :._i;;,:';.".. . . :,’ .._ ‘. .,l: ..I.. ?’ ‘. .,:r,: ‘_).
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since it is clear that the California statutes do not permit
the result sought by appellants.

Burke Construction Company, Inc,,

constitute salaries,

O R D E R ._----

,Pursuant to the views expressed in the opini-on of
the board on file in this proceeding,
therefor,

amounts of $1,851.96 an
respectively,
for refund of

and-the same is, hereby sustained,
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